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Section 1: Your views on our approach 

 
1. Do you agree with our emerging thinking on “consent or pay”? 

techUK welcomes the ICO’s call for views on “consent or pay” business models – an 

important and rapidly evolving policy area. We recognise, as the ICO acknowledges in its 

consultation, that data protection law “balances fundamental rights like the right to privacy 

with other rights, like the freedom to conduct a business.” Therefore, we believe that the ICO 

approach could be strengthened by explicitly setting out how it has balanced data 

protection rights against other rights, including the right to conduct business, and taken 

into account its statutory duties under the existing Act, the DPDI Bill and s108 Deregulation 

Act 2015. 

  

It is crucial to ensure that the fundamental rights of data subjects are respected. However, 

it is also important to consider the wider commercial and economic consequences. 

Therefore, the ICO should take a balanced approach, and we ask the ICO to expand the 

guidance to acknowledge this. We also ask that the ICO set out how its proposed approach 

and future guidance will be adapted to the new duties set out in the DPDI Bill, supporting 

innovation and sustainability in the digital marketplace. We are of the view that this balance 

can be achieved with a principles-based approach that provides practical safeguards for 

compliance and innovation. 

 

While the fundamental rights of data subjects are paramount, it's equally important to 

consider how these rights interact with other individual and group rights and freedoms 

including the freedom to conduct business. Therefore, the ICO should ensure a balanced 

approach. We request clarification on how this balance will be achieved in this consultation 

and future guidance. Additionally, we urge the ICO to explain how its approach and future 

guidance will adapt to the new duties outlined in the DPDI Bill, fostering innovation and a 

sustainable digital marketplace. We believe a principles-based approach with practical 

safeguards can achieve this balance and support both compliance and innovation. 

  

The landscape of online advertising and funding models is inherently complex, shaped by a 

multitude of factors that intersect and influence one another. This complexity stems from 

the diverse array of online services operating on various business models, from 

subscription-based platforms to ad-supported services and many other types of services. 

Each provider brings its own considerations, underscoring the need for a nuanced and 

case-by-case approach that acknowledges and accommodates this diversity and avoids 

over-generalisation. It is also important that the ICO’s approach and future guidance is 

firmly grounded in the UK context and is not inappropriately influenced by developments in 

other markets with a very different context. For example, the EDPB has recently published 

an opinion on ‘consent or pay’ with respect to ‘large online platforms’ and the European 

Commission has opened an investigation on this issue under the DMA. These 

developments are very specific to the EU context and should not influence the development 

of an approach for the UK market. 

  

Amidst this, understanding and respecting consumer behaviour and preferences is 

paramount. Users exhibit diverse attitudes towards personalised advertising, with many 

valuing its relevance and convenience and the services that the ad revenue supports. In 

contrast, offering a paid tier provides features like an ad-free environment, access to 

premium functionalities, or service quality. This varied ecology preserves the option for 
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users who are comfortable with advertisements to continue utilising the free, ad-supported 

tier. This increased choice empowers users by granting them greater autonomy over their 

data and the overall user experience and service level they receive.   

  

Indeed, personalised advertising or paying for services could also be viewed as helping to 

maintain the free and open nature of the internet by offering alternatives to paid for 

models. Users are still able to exercise choice and access valuable online services. In many 

cases, this includes offering users a new choice of an ad free service (for a fee), which may 

not have been offered to them before. In this instance, the user can continue to get the 

same service in the same way as they did previously (supported by personalised 

advertising) or can now choose an ad free service. In turn, this could be considered to 

preserve the accessibility of the internet without compromising privacy rights. 

  

techUK agrees with the ICO’s goal that “any organisation considering such a model must be 

careful to ensure that consent to processing of personal information for personalised 

advertising has been freely given and is fully informed, as well as capable of being withdrawn 

without detriment.” Obtaining consent, where required, for cookie use is necessary and 

organisations will need to ensure it is achieved in a transparent way and through clear and 

transparent communication including a detailed explanation of any "consent or pay" 

options and choices which are user-friendly and accessible. 

  

This is achieved through a number of safeguards in the existing legal framework, which 

ensure that data subjects’ rights are protected, including the GDPR’s data protection 

principles, the requirement for processing to be within the scope of consent, as well as a 

set of other legislation that governs how organisations handle data, including cookie 

consent, or consumer protection laws. 

 

2. How helpful are the indicative factors in comprehensively assessing whether “consent or 

pay” models comply with relevant law? 

The ICO’s indicative factors are a valuable starting point but are overly generalised and 
need further detail and nuance. The ICO must acknowledge pre-existing challenges in the 
market arising from falling ad yields and significant upcoming changes in internet 
architecture, and the potential impact of new decisions on how data protection law should 
apply.   

  
Equivalence 
 
Any assessment of equivalence requires careful assessment and be balanced against the 
rights of a provider to conduct business and to freely select service features and its 
revenue model.  Equivalence should not be construed as requiring providers to offer a 
service for free or at a commercial loss. The ICO should consider consumers’ rights to 
information and the consumer benefits of sustaining service choice in the UK market. 

Power imbalance 

The GDPR emphasizes the importance of assessing the imbalance of power in the context 
of the specific processing activity for which consent is sought. This must be assessed on 
a case-by-case basis.   
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The inclusion of “market power” as a relevant factor may inadvertently place the ICO in the 
position of having to evaluate compliance with competition laws and regulations, which is 
beyond its jurisdiction. The relevance of this factor to an individual case should be 
considered on its merits. Any such assessment would require a detailed economic and 
market analysis which is outside the ICO’s expertise and best conducted by the CMA to 
avoid the ICO developing competing rules in this area.   

Therefore, we believe that the focus should remain on the quality of consent, including 
ensuring the options presented are clear and easy to understand, and users can readily 
withdraw consent. Additionally, initiatives aimed at user education could be prioritised to 
empower individuals to make informed choices about data consent. 

Appropriate fee 

Finally, while we agree with the ICO statement that the service should consider whether 
the fee is appropriate, we do not believe this is relevant to the ICO’s assessment of 
compliance with UK data protection law or in all cases.  It may, for example, be relevant 
where there is an imbalance of power.  We welcome that the ICO acknowledges that the 
specific pricing will depend on a number of factors and business considerations, which 
the service providers should be able to determine freely. An assessment to determine that 
a fee is appropriate goes beyond the ICO’s remit as a data protection regulator and 
engages both consumer and competition law as well as market analysis.  The CMA would 
be more appropriately positioned to make such a determination.   

  

3. Are there any other factors that should be considered? Or anything else that you feel the 

ICO should consider in relation to the factors? 

Question 3 skipped. 

4. Do you agree that organisations adopting "consent or pay" should give special 

consideration to existing users of a service? 

When considering the potential impacts on the existing users, it is good business practice 
for providers to strive to minimise the downsides for existing users. Many online services 
are transitioning to new business models in response to changing market conditions and 
regulation and providers should be guided to communicate clearly. This could include 
clear and transparent communication about any planned changes to the service’s funding 
model, including a detailed explanation of the "consent or pay" options and an option to 
opt out that is user-friendly and accessible. 
  
Within this context, we would like to note that it is equally important to consider the 

benefits that the introduction of “pay or consent” model could bring. As set out in the 

earlier section, it could be seen as presenting existing users with an opportunity to 

enhance their experience. It is striking that the ICO has not considered that existing users 

are likely to be far more informed than new users from their existing understanding of the 

service and its features and have a mature view of its value to them. This should be a 

consideration in developing future guidance, but we do not feel that existing users need 

any special consideration unless there is an imbalance of power, or the service is a public 

service. 
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For example, by offering a paid tier with features like an ad-free environment, access to 

premium functionalities, or enhanced service quality, the model caters to users who 

prioritise a seamless experience. Simultaneously, it preserves the option for users who are 

comfortable with advertisements to continue utilising the free, ad-supported tier. This 

increased choice empowers users by granting them greater autonomy over their data and 

the overall user experience they receive. 

 

Section 2: Current practice 

5. Are you acting on behalf of an organisation? 

Yes. 

6. Does your organisation provide any online or internet-enabled products or services? 

81% to 100%. 

7. Is your organisation engaged in the provision of online advertising, for example as a 

publisher, advertiser, intermediary or in some other capacity? 

N/A 

8. Do you currently operate a “consent or pay” model in the United Kingdom? See our 

definition of "consent or pay" in our emerging thinking. 

No. 

9. Do you think the indicative factors are sufficient to comprehensively assess whether 

your “consent or pay” model complies with relevant law? 

N/A 

10. What are your motivations in using a “consent or pay” model? 

N/A 

11. Are there elements of our thinking on “consent or pay” that might impact on your 

organisation, positively or negatively? Please explain. 

N/A 

Section 3: About your organisation 

12. What is the name of your organisation? - required 

techUK 

13. If you would like your response to remain anonymous when reporting please tick this 

box. 

Do not wish for our response to be anonymous. 

14. Which of these best describes your organisation’s activities? 

☒ Other (industry or trade association). 

15. How many staff does your organisation have globally? 






